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SUBROGATION

Subrogation is a corollary of the principle of indemnity, and
its object is to prevent an insured recovering from two sources
in respect of loss or damage which has been sustained. In its
application to a contract of insurance, subrogation means that
after an insurer has indemnified the insured in respect of his
loss, he is entitled to take over any alternative rights which the
insured may have against other parties and to enforce them for
his own benefit, in order to reduce or extinguish the amount of
the loss. In Castellain v. Preston (supra), this wits dealt with in
the judgment in the following words:

"... as between the underwriter and the assured, the
underwriter is entitled to the advantage of every right of
the assured whether such right consists in contract, fulfilled
or unfulfilled, or any remedy or tort capable of being
insisted on, or in any other right, whether by way of con-
dition or otherwise, legal or equitable, which can be, or
has been exercised or has accrued, and whether such right
could or could not be enforced by the insurer in the name
of the assured by the exercise or acquiring of which right
or condition the loss against which the assured is insured,
can be, or has been diminished."

Difficulty may be experienced where the Hunts of the policy
are less than the loss which the insured has sustained. 'I'he
insurers are then not subrogated to the whole of the rights of the
insured, and the insured is entitled, on his own account, to pro-
ceed against the responsible parties with a view to effecting
recovery, provided always that he claims for the full amount of
his loss without taking into account the amount which he has
recovered from the insurers. If he should recover more than the
amount not provided for by his policy, then that excess will be
held in trust for the insurers.

Most policies contain a subrogation condition which amends
the common law position in so far as the particular contract is
concerned. At common law, the insurers cannot take over the
insured's rights until they have indemnified him, but under the
usual policy condition, the insurers are entitled to proceed In
the insured's name, but at their own expense, before they have
indemnified the insured.

CONTRIBUTION

Contribution also prevents the insured from recovering the
amount of his loss from more than one source and applies where